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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in
the following way :-

AT o, IE Yoo T AATHN AU ~ATaTEdHser ol dd—

Appeal To Customs Central Excise And Service Tax Appellate Tribunal :-

o<l a1fSfram, 1904 &t oIRT 86 & 3fa¥ia MUl & 7 & U &1 W1 Ahail—
Under Section 86 of the Finance Act 1994 an appeal lies to :-

item & die 91 Yo, SoUg Yo UG QaTeR Adied SranEeRel . 20, = Aed
TIRYTH HHTSTS, ATl TR, STEHETETE—380016

The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at O-
- 20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad — 380 016.

(i)  orfielia =rarfdeeer &1 faxig f&fem, 1994 @ &_T 86 (1) & ST oM JATaR
e, 1904 @ M o9 (1) @ oigvia MuiRa v wadl- s # IR ufi™dl § @
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IOl ST T1fRY (S99 W e yAifor ufr Bl ofR | # R e ~raigevvl &1 riie Rerd
¥ el AR B A, @ @ ART AR ST AT AT U 5 ARG A1 99H PA & 98l Buu
1000/ — ®RNT Forl 8T | OTEf Jarh” @ A, e @ AR R AR AT AT /AC 5 S Al
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(i) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appeilate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the
Service Tax Rules 1994 and Shall be accompany ed by a copy of the order appealed
against (one of which shall be certified copy) and should be accompanied by a fees of Rs.
1000/- where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or
less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is is
more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of

service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the form of..':g e
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crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank
of the place where the bench of Tribunal is situated.

(iii) iy arfRifram 1904 B URT 86 W SU-UREIT TG (20) @ 3ienta odie FaTew famrEe), 1994 B fEE 9 (20)
& Jnfa FefRa o tadi-7 § @ o wofl Td S WRI agw, g SAe Yo () @ amew @t wiaat (O1A)(
S W vt wfe §h) ek e

YT, EAE / 9U Igd e A2[9K awim Sare gew, nfieiy _rnEeweT B JiEE evv & e <4 gu ey
(Ol0) @ wfiy Wrort &l |

iif) The appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be filed in
Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall be
accompanied by a copy of order of Commissioner Central Excise (Appeals){OlA)(one of which shall
be a certified copy) and copy of the order passed by the Addl. / Joint or Dy. /Assit. Commissioner or
Superintendent of Central Excise & Service Tax (O10) to apply to the Appellate Tribunal.

2. RN = o AR, 1975 @ Tl W ARE-1 @ sfva fFuiRa fFy seR go e W@ e
MRRET & ARY W AR W 650/ — U B A Yo [ewe oA B A |

2. One copy of application or O.1.O. as the case may be, and the order of the adjudication
authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under Schedule-l in terms of
the Court Fee Act, 1975, as amended.
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3. Attention is also invited to the rules covering these and other related matters contained in the
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.

4. AT Yok, SR UG Yok TF HaTnt IR Urftisor (Hiede) & i 3ol & Aeel 3
FEAIRT 3eUTE, Yo AT, 2uy T URT 39% & ety Recha(HEAT-2) ITAATH 208y(R0ty &Y FEar
R9) feTien: of.o¢. R0ty I T faecir TARATA, 3y &I URT ¢3 & 37l Jared 1 o o] & 718 §,
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(i) aRT 11 & & 3igeia FuiRa @
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4, For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section 35F
of the Central Excise Act, 1944 which is also made applicable to Service Tax under section 83 of the
Finance Act, 1994 provided the amount of pre-deposit payable would be subject to ceiling of Rs. Ten
Crores,

Under Central Excise and Service Tax, "Duty demanded” shall include:
(i) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

= Provided further that the provisions of this Section shall not apply to the stay application
and appeals pending before any appellate authority prior to the commencement of the
Finance (No.2) Act, 2014.

4(1) o9 det A, T QA & i Idfer WiAEIOr % wHar STET Yo IHUAT YoF AT §US
TeraTfe &1 &t A1 T 3T e % 10% $eramer R 3HiX STet Faer gus R &) 79 qus F 10%
$TFTATET WX Y ST Hehell B

4(1) In view of above, an appeal against this order shall lie before the Tribunal on

payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute.
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ORDER IN APPEAL

This appeal is filed by M/s. Intas Pharmaceuticals Limited, 2" floor, Chinubhai

Centre, Off Nehru Bridge, Ashram. Road, Ahmedabad [ ] against OIO No. SD-02/Ref-
240/VIP/2016-17 dated 23.12.2016 issued by Assistant Commissioner, Division Ii, Service Tax '

Commissionerate, Ahmedabad [for short —adjudicating authority].

2.

The facts briefly are that the appellant filed a refund claim of Rs. 1,57,24,613/-

under notification No. 12/2013-ST dated 1.7.2013 for the period from October 2015 to
December 2015 on 23.9.2016. A show cause notice dated 16.11.2016 was issued to the appellant

inter alia proposing rejection of the refund on the grounds:

3.

that the appellant had failed to obtain necessary permission for utilization of certain services i.e.
other than 119 for authorized operations as per para 3(1) of notification ibid;

that they had not followed the principle of distribution of service tax paid in respect of common
services on the basis of turnover of authorized operations;

that the appellant had not maintained proper account of receipt and use of specified common
services;

that they had submitted only sample invoices of providing input service instead of all invoices
involved in the refund claim; that they had failed to furnish completed proof and documentary
evidence of payment of service tax in respect of the said input invoices and hence the aspect of
time bar could not be ascertained;

that as per ST-3 returns submitted for the relevant period, it is difficult to ascertain the amount of
CENVAT credit taken and its distribution;

that they had failed to submit the bifurcation between the exemption availed as per Form A-2 and
refund claim filed under Form A-4. '

This show cause notice was adjudicated vide the impugned OIO dated 23.12.2016

wherein the adjudicating authority rejected the refund on the grounds:

4.
grounds:

that the appellant had violated the condition of para 3(1) of the notification, ibid;

that it was difficult to ascertain that they had followed the principle of distribution of service tax
paid in respect of common services as per Rule 7 of the CCR *04;
that they have submitted invoices of only approved services & not of non approved services;

that the claimant has submitted the list of challans but have not submitted the input invoices with

- their claims hence it is difficult to ascertain that service tax is paid or otherwise;

that the statement of ISD invoices issued during the period but the same is not tallying with the
relevant period of refund claim in the ST-3.

Feeling aggrievéd, the appellant has filed this appeal raising the foﬂowing

the head office of the appellant is registered as an ISD;

the appellant as an ISD distributed the credit of input service to all its units in compliance to Rule
7(d) of the CCR ’04; :

since the input services were consuined for the SEZ unit, they filed a refund claim under
notification No. 12/2013-ST dated 1.7.2013;

that the impugned OIO is a non speaking order, passed in violation of principles of equity, fair
play and natural justice; .

that as per para 3(1) of notification ibid, no condition is cast on the appellant to get the approval

-to utilize the services for authorized operations;

that the appellant have produced the list of approved services for the authorized operations at
SEZ; that the services availed by SEZ can be tallied with the list of services approved by the
authority;

that the credit was distributed in October 2015 to December 2015 [FY 2015-16] & therefore for
distribution purpose the turnover of the previous FY 2014-15, was considered; '

that all the ISD invoices for distribution of proportionate credit to SEZ along with the challans is
placed on record; N\ STy
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o the finding, that the appellants have submitted a statement of ISD invoices during October 2015
to March 2016 did not tally with the relevant period of refund claim, is baseless and devoid of
legal merits; the statement tallies exactly with the returns;

e that the services rendered by the appellants are exempted under SEZ Act;

e that a combined reading of Section 26 of the SEZ Act and Rule 31 of the SEZ Rules, shows that
any service rendered by a service provider to a SEZ unit or developer in the SEZ for authorized
operations would be exempted from payment of service tax; ’

e that Section 51 of the SEZ Act grants the said Act an overriding effect over other laws;

o that the services rendered by the appellant to the SEZ were otherwise exempt & hence they were
not liable to pay service tax;

o that the refund claim is not barred by limitation; .

e that the show cause notice is issued to the appellant who is an ISD & has distributed appropriate
CENVAT credit of common input service to the SEZ unit; that the proceedings cannot be
initiated against the appellants;

5. Personal hearing in the matter was held on 14.11.2017 wherein Ms. Madhu Jain
Advocate, appeared on behalf of the appellant. The Learned Advocate, reiterated the grounds of
appeals and took me through the OIO and further submitted that OIO’s findings in para 13 about

utilization of services are erroneous and does not have legal backing.

6. I have gone thirough the facts of the case, the grounds of appeal and the oral
averments raised during the course of personal hearing. I find that issue to be decided is whether

the appellant is eligible for refund or otherwise.

7. 1 have in para 3, supra, briefly mentioned the various grounds on which the
adjudicating authority rejected the refund. The first finding which the adjudicating authority has
held against the appellant is that they had violated the condition stipulated in para 3(1) of the
notification, ibid. Para 3(1) of notification No. 12/2013-ST dated 1.7.2013, states as follows:

3. This exemption shall be given effect to in the following manner :

) The SEZ Unit or the Developer shall get an approval by the Approval Committee of the
list of the services as are required for the authorised operations (veferred to as the ‘specified
services’ elsewhere in the notification) on which the SEZ Unit or Developer wish to claim
exemption from service tax.

I find that the allegaﬁon in the show cause notice against the appellant is that they had failed to

get necessary permission for utilization of certain services i.e. other than 119 for authorized

operations as per para 3(1) of notification ibid, The appellant’s contention is that the
Development Commissioner, SEZ, had approved certain input services as the specified services
in the authorized operations of the SEZ; that para 3(1) of the notification does not cast any such
condition on the SEZ to get the approval to utilize the services for authorized operations. I agree
with the contention of the appellant in this regard. The finding of the adjudicating authority that -

the appellant failed to get necessary permission for-utilization of services, is not legally tenable.

7.2. The second finding which the adjudicating authority has held against the
appellant is that it was difficult to ascertain that they had followed the principle of distribution of
service tax paid in respect of common services as per Rule 7 of the CCR ’04. The appellant’s
contention is that the credit was distributed in October 2015 to December 2015/[,12@2@%‘{6.]
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and therefore, for distribution purpose the turnover vo‘f;'t»he previous FY 2014-15, was considered.
Now, Rule 7 of the CCR 04, states as follows:[relevant extracts] .

Rule 7.  Manner of distribution of credit by input service distributor. —

The input service distributor shall distribute the CENVAT credit in respect of the service tax paid
on the input service lo its manufacturing units or unit providing output service or an outsourced
manufacturing units, as defined in Explanation 4, subject to the following conditions, namely :—
()

() B

(- ;

(d) The credit of service tax attributable as input service 1o all the units shall be distributed to all
the units pro rata on the basis of the turnover of such units during the relevant period to the total
turnover of all the units, which are operational in the current year, during the said relevant
period;
Explanation 2. - For the purposes of this rule, the total turnover shall be determined in the same
manner as determined under rule 5:
Explanation 3. - For the purposes of this rule, the ‘relevant period’ shall be, -
(@) if the assessee has turnover in the ‘financial year’ preceding to the year during
which credit is to be distributed for month or quarter, as the case maybe, the said
Jfinancial year; o¥;
() if the assessee does not have turnover for some or all the units in the preceding
financial year, the last quarter for which details of turnover of all the units are
- available, previous to the month or quarier for which credit is to be distributed.

Rule 5. Refund of CENVAT Credit.

(E)  “Total turnover” means sum total of the value of -

(a)  all excisable goods cleared during the relevant period including exempled.goods,
dutiable goods and excisable goods exported; ’

(b)  export turnover of services determined in terms of clause (D) of sub-rule (1) above and
the value of all other services, during the relevant period; and )

(c)  all inputs removed as such under sub-rule (5) of rule 3 against an invoice, during the
period for which the claim is filed.

On going through the appellant’s contention I find that they have followed the procedure as
stipulated under Rule 7 of the CCR ’04. 'The adjudicating authority’s finding in this regard
appears vague as he has not pointed out as to what was wrong in the claim of the appellant or as
to how he has wrbngly distributed the CENVAT credit to their various units in respect of the
service tax paid on the input service. To this extent, I find the impugned OIO to be a non

speaking order.

7.3. The third finding which the adjudicating authority has held against the appellant
is that they have submitted invoices of only approved services & not of non appl‘o‘}ed services.
The fact of the matter is that the appellant had filed refund claim of Rs. 1,57,24,613/-. Thereafler,
the appellant vide his reply dated 14.12.2016 vide Annexure A stated that out of total refund
claim, they had approved service of Rs. 1,55,44,344/- and that they were not eligible for refund
of Rs. 1,80,270/- as it related to non approved services. When the appellant is himself stating
that they are not eligible for refund of Rs. 1,80,270/-, to rejecf the refund of the rest of the
amount, on the ground that the invoices pertaining to Rs. 1,80,270/- were not submitted, is not a
legally tenable. I do not find any merit in the adjudicating aut116rity rejecting the refund on this

ground.

7.4 The fourth finding of the adjudicating authority against the appellant is that the
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5
claims, hence it is difficult to ascertain whether service tax is paid or otherwise. The appellant,
however, states that they have submitted the copy of invoices issued to the appellants by ISD
along with copies of the challans. The finding of the adjudicating authority and the claim of the
appellant, seems contradictory. However, non submission of invoice does not appear to be a
proper ground for rejection as the adjudicating authority —could have obtained it from the

appellant.

7.5 The fifth finding of the adjudicating authority against the appellant is that the
statement of ISD invoices, issued during the period is hot tallying with the relevant period of
refund claim in the ST-3 returns. The appellant has contested this by stating in the grounds of
appeal that the finding is baseless and devoid of legal merits; that the statement of ISD invoices
along with ST-3 returns and the fi gures for the period October 2015 to December 2015 is exactly

tallying.

8. Before moving further, I find that none of the issue raised in the five findings
under which refund was rejected was substantive. In case there was any query, requirement of
further documents, etc., it could have been obtained from the appellant, more so since the
Hon’ble High Court of Bombay in the case of Madhav Steel [2016(337)ELT 518], on the issue of

procedural infractions, has held as follows:

14. It is submitted that the respondent No. 2 failed to appreciate that the petitioners have
successfully established the exact co-relation between the goods which were manyfactured and
cleared on payment of central excise duty and the goods which were éxported. The respondents
failed to appreciate that the core aspect or fundamental requirement for rebate is manufacture

and subsequent export of the goods. As long as this requirement is met, other procedural

deviations can be condoned. The procedure has been prescribed to facilitate verification of

substantive requirements. As per the law laid down by the Hon’ble Supreme Court, substantive
benefit cannot be denied for procedural lapses. Procedural infractions are to be condoned if
exports have actually taken place.

9. ~As 'already stated, since none of the grounds on which the refund stands rejected
appear to be legal/tenable, more so since the appellant is stating that [a] the distribution of the
CENVAT credit was done as per Rule 7 of the CCR *04; [b] all the documents were provided to
the adjudicating authroity; and [c] order in parts cannot be termed as a speaking order, as
appropriate findings are not given, it would be in the interest of justice is the matter is remanded
back to the adjudicating authority to pass a fresh order keeping in mind the observations made
above. In the meantime, the appellant is directed to provide all the documents, etc. not provided
till date, if any, to the adjudicating authority. The appellant, needless to state, will cooperate

with the adjudicating authority, in case further documents, etc. are called for.

10. In view of the foregoing, the impugned OIO is set aside and the matter is
remanded back to the adjudicating authority. While remanding the case to the adjudicating
authority, reliance is placed on the case of Associated Hotel Limited [2015(37) STR-723-(Guj.)].
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11. The appeal filed by the appellant stands disposed of in above terms. Wﬂ
A
(AT )

Feord W IgFd (3dTed)

Date:06.12.2017

Attested

(Vinod Eukose)
Superintendent ,
Central Tax(Appeals),
Ahmedabad.

By RPAD.

To,

M/s. Intas Pharmaceuticals Limited,
2" floor, Chinubhai Centre,

Off Nehru Bridge,

Ashram Road, Ahmedabad

Copy to:-
1. The Chief Commissioner, Central Tax, Ahmedabad Zone .

2. The Principal Commissioner, Central Tax, Ahmedabad South Commissionerate.

3. The Deputy/Assistant Commissioner, Central Tax, Division VI, Ahmedabad South.

4. The Additional Commissioner, System, Central Tax,” Ahmedabad South
Commissionerate.

,_VS./Gﬁard File.
6. P.A.
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