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M/s. lntas Pharmacuetical Ltd

Ahmedabad
~~~'ft~~~~~~ cnT ~~ WPR fl cITT
x=JcITTTT t:-
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in
the foiiowing way :-

'ffi-i:rr ~. ~ ~ ~~~~ cnT ~:­
Appeal To Customs Central Excise And Service Tax Appellate Tribunal :-

~~.1994 cJ51' tTRT 86 cB' 3TT'fT@~ c!TT f.:r:;=r cB' LfIB ~ ufT ~:­
Under Section 86 of the Finance Act 1994 an appeal lies to :-

~ &l?Tm i:rlo #mt zrcn, Ira yea ya hara 3r4l#ta znznf@raw 3i. 2o, q #z€a
131ffclccr1 c/Jl-l!l'3°-s, ~ "!TR, ~p1c;1ci11c;-3soo16

The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at 0-
20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad - 380 016.

(ii) aft4ta mrzaf@raw at fa4ta rf@Ru , 1994 cJ51' tTRT 86 (1) cB' 3ic=rfc, 311fu;r ~
Pilll-lltjC'Jl, 1994 cB' frmB 9 (1) cB' 3R-J1TTf f.it.Tfffii ~ 'Cff{ .'tf- 5 If 'c:fR ~ If cB1 \JlT
x=tcfilTT ~ '31,cfi "f!T~ fh 3rr?gr a f@a 3rah # n{ z urn fat
aft rt a1Re (sai a v mfr IR zf) 3TTx 'ffi Q;f ii fG em j =mznf@raw al mznfl fer
%, cfITT cfi -;:iffe@ {ll tj'Jj Pi cf> ai?f ~ cfi .--/.11 ll 4~1 c\ cfi fIBTlJ'e/J xfGH-¢. Ix cfi -;:ni:r a aifa #a rr q
If "Gl6T~ c#r .:rrr. &[ffGf ct)- lfi1T 3rR C'fTITll1 ·Ta if 6u; 5 arg zl mrn cp1=J t. cIBi \'ri1n!
1 ooo / - ffl ~ 61<fr I uii hara st mi, an #t T-fTTf 3it amn zza iiT s Gr4 zu
50 ~ 'c'1cP if cTT ~ 5000/- itm ~ 'ITT<fr 1 usf hara at mi, ant a6] r-rfTr 3ilx Wfflll rrm
~~ 50 'c1ruf nr Uva unr ? azi u; 1oooo/-# ?hurt ztft 1

(ii) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to tl1e Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the
Service Tax Rules 1994 and Shall be accompany ed by a copy of the order appealed
against (one of which shall be certified copy) and should be accompanied by a fees of Rs.
1000/- where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or
less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is is
more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of
service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in 2...--·----..._a ista,> ran a,
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crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank
of the place where the bench of Tribunal is situated.

(iii) fcmm~.1994 ctr 'iilffi 86 ctr GT--arr3ii gi (2) sifa 3rft zara fzmrat, 1994 m ~ 9 (2~)

m 3@T@ f.imfm q;rq ~.tt.-7 ii ctr u aft vi s# mer nga., a€ta sm ye (rfta) arr at mmrr (OIA}(
5mi7fa ma- m-ifl) 3ITT" .3P«'
sngr, +rr / 5 3mg 7rat A2I9k atu sur yen, 3r4#ta mrznf@raw at maa al # fa ?a g; rvr
(010) ctr ma-~ "ITT1fl I

(iii) The appeal under sub section (2A) .of the section 86 the Finance Act 1994, shall be filed in
Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall be
accompanied by a copy of order of Commissioner Central Excise (Appeals)(OIA)(one of which shall
be a certified copy) and copy of the order passed by the Addi. / Joint or Dy. /Asstt. Commissioner or
Superintendent of Central Excise & Service Tax (010) to apply to the Appellate Tribunal.

2. zqemizit@era mrnrrzr zyc 3rfefzu, 1975 ctr wm tr,{~-1 m 3i"frlfn Raffa Raz 314 ca sr? ga ~{J.jT[rj

m,TR@rant a am?r a uR mw w6.so/- ht a narzu zgc feaznet aRy

2. One copy of application or 0.1.0. as the case may be, and the order of the adjudication
authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under Schedule-I in terms of
the Court Fee Act, 1975, as amended.

3. m1TT ~- Gare zycs vi ihar srft#t nafrsw (arff@fe) Ramal. 1982 ii 'tlim, ~ 3,'""l{~J:ffTfffi m'r
mR#faa ar frrwn ctr 3ITT -ifr ~ 3J1clTTlIB fc!ulT iJ!TITT t I

3. Attention is also invited to the rules covering these and other related matters contained in the
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.

4. tar rear, hc4hr 3enz areas vi para 3rhirzr uf@raw (ft#a h 4fa 3r4ihmi ik
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¢ 3mat ar zr far nrr h mane f@arr (gi. 2) 3#f@,fr, 2014 k 3n7war a qa fa#t
3r414tr uf@)artaerfaaraftrarer 3r5ffvi 3r4at ran&fztty

0

4. For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 ·of 2014) dated 06.08.2014. under section 35F
of the Central Excise Act, 1944 which is also made applicable to Service Tax under section 83 of the
Finance Act, 1994 provided the amount of pre-deposit payable would be subject to ceiling of Rs. Ten
Crores,

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

¢ Provided further that the provisions of this Section shall not apply to the stay application
and appeals pending before any appellate authority prior to the commencement of the
Finance (No.2) Act, 2014.

4(1) iaaf z, sr 3mgr # sf 3rat ufawr amar si rea 3rzrar rca zn avs
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4(1) In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute.
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ORDER IN APPEAL

This appeal is filed by Mis. Intas Pharmaceuticals Limited, 2" noor, Chinubhai

Centre, Off Nehru Bridge, Ashram Road, Ahmedabad [ ] against OIO No. SD-02/Ref­

240/VIP/2016-17 dated 23.12.2016 issued by Assistant Commissioner, Division II, Service Tax

Commissionerate, Ahmedabad [for short -'adjudicating authority].

2. The facts briefly are that the appellant filed a refund claim of Rs. 1,57,24,613/­

under notification No. 12/2013-ST dated 1.7.2013 for the period from October 2015 to

December 2015 on 23.9.2016. A show cause notice dated 16.11.2016 was issued to the appellant

inter alia proposing rejection of the refund on the grounds:

0

o that the appellant had failed to obtain necessary permission for utilization of certain services i.e.
other than 119 for authorized operations as per para 3(1) ofnotification ibid;

o that they had not followed the principle of distribution of service tax paid in respect of common
services on the basis of turnover ofauthorized operations;

o that the appellant had not maintained proper account of receipt and use of specified common
services;

o that they had submitted only sample invoices of providing input service instead of all invoices
involved in the refund claim; that they had failed to furnish completed proof and documentary
evidence of payment of service tax in respect of the said input invoices and hence the aspect of
time bar could not be ascertained; ·

o that as per ST-3 returns submitted for the relevant period, it is difficult to ascertain the amount of
CENVAT credit taken and its distribution;

o that they had failed to submit the bifurcation between the exemption availed as per Form A-2 and
refund claim filed under Form A-4.

3. This show cause notice was adjudicated vide the impugned OIO dated 23.12.2016

wherein the adjudicating authority rejected the refund on the grounds:

0

o that the appellant had violated the condition of para 3(1) ofthe notification, ibid;
o that it was difficult to ascertain that they had followed the principle of distribution of service tax

paid in respect ofcommon services as per Rule 7 ofthe CCR '04;
o that they have submitted invoices ofonly approved services & not ofnon approved services;
o that the claimant has submitted the list ofchallans but have not submitted the input invoices with

· their claims hence it is difficult to ascertain that service tax is paid or otherwise;
o that the statement of ISD invoices issued during the period but the same is not tallying with the

relevant period ofrefund claim in the ST-3.

4.
grounds:

Feeling aggrieved, the appellant has filed this appeal raising the following

• the head office ofthe appellant is registered as an ISD;
• the appellant as an ISD distributed the credit of input service to all its units in compliance to Rule

7(d) ofthe CCR '04;
• since the input services were consuined for the SEZ unit, they filed a refund claim under

notification No. 12/2013-ST dated 1.7.2013;
• that the impugned OIO is a non speaking order, passed in violation of principles of equity, fair

play and natural justice;
• that as per para 3(1) of notification ibid, no condition is cast on the appellant to get the approval

to utilize the services for authorized operations;
• that the appellant have produced the list of approved ·services for the authorized operations at

SEZ; that the services availed by SEZ can be tallied with the list of services approved by the
authority;

• that the credit was distributed in October 2015 to December 2015 [FY 2015-16] & therefore for
distribution purpose the turnover ofthe previous FY 2014-15, was considered;

• that all the ISD invoices for distribution of proportionate credit to SEZ along with the challans is
placed on record; ' ?at
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• the finding, that the appellants have submitted a statement ofISD invoices during October 2015
to March 2016 did not tally with the relevant period ofrefund claim, is baseless and devoid of
legal merits; the statement tallies exactly with the returns;

• that the services rendered by the appellants are exempted under SEZAct;
• that a combined reading ofSection 26 ofthe SEZAct and Rule 31 ofthe SEZRules, shows that

any service rendered by a service provider to a SEZ unit or developer in the SEZ for authorized
operations would be exempted from payment ofservice tax;

• that Section 51 ofthe SEZAct grants the said Act an overriding effect over other laws;
• that the services rendered by the appellant to the SEZwere otherwise exempt & hence they were

not liable to pay service tax;
• that the refund claim is not barred by limitation;
• that the show cause notice is issued to the appellant who is an ISD & has distributed appropriate

CENVAT credit ofcommon input service to the SEZ unit; that the proceedings cannot be
initiated against the appellants;

5. Personal hearing in the matter was held on 14.11.2017 wherein Ms. Madhu Jain

Advocate, appeared on behalfofthe appellant. The Learned Advocate, reiterated the grounds of

appeals and took me through the OIO and further submitted that OIO's findings in para 13 about

utilization ofservices are erroneous and does not have legal backing. 0
6. I have gone through the facts of the case, the grounds of appeal and the oral

averments raised during the course ofpersonal hearing. I find that issue to be decided is whether

the appellant is eligible for refund or otherwise.

7. I have in para 3, supra, briefly mentioned the various grounds on which the

adjudicating authority rejected the refund. The first finding which the adjudicatingauthority has

held against the appellant is that they had violated the condition stipulated in para 3(1) of the

notification, ibid. Para 3(1) ofnotification No. 12/2013-ST dated 1.7.2013, states as follows:

3. This exemption shall be given effect to in thefollowing manner :
(I) The SEZ Unit or the Developer shall get an approval by the Approval Committee of the
list of the services as are requiredfor the authorised operations (referred to as the 'specified
services' elsewhere in the notification) on which the SEZ Unit or Developer wish to claim
exemptionfrom service tax. 0

I find that the allegation in the show cause notice against the appellant is that they had failed to

get necessary permission for utilization of certain services i.e. other than 119 for authorized

operations as per para 3(1) of notification ibid. The appellant's contention is that the

Development Commissioner, SEZ, had approved certain input services as the specified services

in the authorized operations ofthe SEZ; that para 3(1) ofthe notification does not cast any such

condition on the SEZ to get the approval to utilize the services for authorized operations. I agree

with the contention ofthe appellant in this regard. The finding ofthe adjudicating authority that

the appellant failed to get necessary permission forutilization ofservices, is not legally tenable.

7.2. The second finding which the adjudicating authority has held against the

appellant is that it was difficult to ascertain that they had followed the principle ofdistribution of

service tax paid in respect of common services as per Rule 7 of the CCR '04. The appellant's

contention is that the credit was distributed in October 2015 to December 2015[PY2@I,f6]. t{"," •'"'' (
· . ? o --
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and therefore, for distribution purpose the turnover ofthe previous FY 2014-15, was considered.

Now, Rule 7 ofthe CCR '04, states as follows:[relevant extracts]

Rule 7. Manner ofdistribution ofcredit by input service distributor.
The input service distributor shall distribute the CENVAT credit in respect of the service taxpaid
on the input service to its manufacturing units or unit providing output service or an outsourced
manufacturing units, as defined in Explanation 4, subject to thefollowing conditions, namely :-
(a) ;
(b) ;
(c) ;
(d) The credit ofservice tax attributable as input service to all the units shall be distributed to all
the units pro rata on the basis of the turnover ofsuch units during the relevant period to the total
turnover of all the units, which are operational in the current year, during the said relevant
period;
Explanation 2.- For thepurposes of this rule, the total turnover shall be determined in the same
manner as determined under rule 5:
Explanation 3. - For thepurposes of this rule, the 'relevantperiod' shall be, -
(a) if the assessee has turnover in the 'financialyear'preceding to theyear during

which credit is to be distributedfor month or quarter, as the case maybe, the said
financial year; or;

(b) if the assessee does not have turnoverfor some or all the units in thepreceding
financial year, the last quarterfor which details of turnover ofall the units are

: available, previous to the month or quarterfor which credit is to be distributed.

Rule 5. Refund ofCENVATCredit.

(E) "Total turnover" means sum total of the value of-
(a) all excisable goods cleared during the relevantperiod including exemptedgoods,
dutiable goods and excisable goods exported;
(b) export turnover ofservices determined in terms ofclause (D) ofsub-rule (I) above and
the value ofall other services, during the relevantperiod; and
(c) all inputs removed as such under sub-rule (5) ofrule 3 against an invoice, during the
periodfor which the claim isfiled

On going through the appellant's contention I find that they have followed the procedure as

stipulated under Rule 7 of the CCR '04. The adjudicating authority's finding in this regard

appears. vague as he has not pointed out as to what was wrong in the claim ofthe appellant or as

to how he has wrongly distributed the CENVAT credit to their various units in respect of the

service tax paid on the input service. To this extent, I find the impugned OIO to be a non

speaking order.

0
7.3. The third finding which the adjudicating authority has held against the· appellant

is that they have subinitted invoices ofonly approved services & not ofnon approved services.

The fact ofthe matter is that the appellant had filed refund claim ofRs. 1,57,24,613/-. Thereafter,

the appellant vide his reply dated 14.12.2016 vide Annexure A stated that out of total refund

claim, they had approved service ofRs. 1,55,44,344/- and that they were not eligible for refund

ofRs. 1,80,270/- as it related to non approved services. When the appellant is himself stating

that they are not ·eligible for refund of Rs. 1,80,270/-, to reject the refund of the rest of the

amount, on the ground that the invoices pertaining to Rs. 1,80,270/- were not submitted, is not a

legally tenable. J do not find any merit in the adjudicating authority rejecting the refund on this

ground.

7.4 The fourth :finding of the adjudicating authority against the appellant is that the

claimant has submitted the list of challans but have not submitted the input invoices · · ·. <'l
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I.

claims, hence it is difficult to ascertain whether service tax is paid or otherwise. The appellant,

however, states that they have submitted the copy of invoices issued to the appellants by ISD

along with copies of the challans. The finding of the adjudicating authority and the claim of the

appellant, seems contradictory. However, non submission of invoice does not appear to be a

proper ground for rejection as the adjudicating authority could have obtained it from the

appellant.

7.5 The fifth finding of the adjudicating authority against the appellant is that the

statement of ISD invoices, issued during the period is not tallying with the relevant period of

refund claim in the ST-3 returns. The appellant has contested this by stating in the grounds of

appeal that the finding is baseless and devoid of legal merits; that the statement of ISD invoices

along with ST-3 returns and the figures for the period October 2015 to December 2015 is exactly

tallying.

8. Before moving further, I find that none of the issue raised in the five findings 0
under which refund was rejected was substantive. In case there was any query, requirement of

further documents, etc., it could have been obtained from the appellant, more so since the

Hon'ble High Court of Bombay in the case ofMadhav Steel [2016337)ELT 518], on the issue of

procedural infractions, has held as follows:

14. It is submitted that the respondent No. 2 Jailed to appreciate that the petitioners have
successfully established the exact co-relation between the goods which were manufactured and
cleared on payment of central excise duty and the goods which were exported. The respondents
Jailed to appreciate that the core aspect or fundamental requirement for rebate is manufacture
and subsequent export of the goods. As long as this requirement is met, other procedural
deviations can be condoned. The procedure has been prescribed to facilitate verification of
substantive requirements. As per the law laid down by the Hon'ble Supreme Court, substantive
benefit cannot be denied for procedural lapses. Procedural infractions are to be condoned if
exports have actually taken place.

9. As already stated, since none of the grounds on which the refund stands rejected

appear to be legal/tenable, more so since the appellant is stating that [a] the distribution of the

CENVAT credit was done as per Rule 7 of the CCR '04; [b] all the documents were provided to

the adjudicating authroity; and [c] order in parts cannot be termed as a speaking order, as

appropriate findings are not given, it would be in the interest ofjustice is the matter is remanded

back to the adjudicating authority to pass a fresh order keeping in mind the observations made

above. In the meantime, the appellant is directed to provide all the documents, etc. not provided

till date, if any, to the adjudicating authority. The appellant, needless to state, will cooperate

with the adjudicating authority, in case further documents, etc. are called for.

0

10. In view of the foregoing, the impugned OIO is set aside and the matter is

remanded back to the adjudicating authority. While remanding the case to the adjudicating

authority, reliance is placed on the case of Associated Hotel Limited [20153 72 '))
la
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3n 41aaai aarr za #t as 34l ar fRszrl 34l#a ala far srar I
The appeal filed by the appellant stands disposed of in above terms.

Date :2.12.2017

Attest~);) ,/.±-
Superintendent ,
Central Tax(Appeals),
Ahmedabad.

ByRPAD.

To,

M/s. Intas Pharmaceuticals Limited,
2nd floor, Chinubhai Centre,
OffNehru Bridge,
Ashram Road, Ahmedabad

Copy to:­
1. The Chief Commissioner, Central Tax, Ahmedabad Zone .
2. The Principal Commissioner, Central Tax, Ahmedabad South Commissionerate.
3. The Deputy/Assistant Commissioner, Central Tax, Division VI, Ahmedabad South.
4. The Additional Commissioner, System, Central Tax,· Ahmedabad South

Commissionerate.4gm« Fe.
6. P.A.




